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Defendant The Travelers Indemnity Company respectfully submits this reply 
memorandum of law in further support of its motion to dismiss the amended complaint filed by 
Whitman Insurance Company, Ltd., on July 29, 2005. 

PRELIMINARY STATEMENT ^ 

In its motion to dismiss. Travelers asserted two independent reasons why this case should 
be dismissed: (1) Whitman has no standing to pursue this action against Travelers, and (2) Abex 
should be realigned as a plaintiff, which destroys diversity jurisdiction. Although Whitman 
attempts to trivialize the importance of standing and jurisdiction, referring to them as "hyper- 
technical," the failure of a complaint to satisfy either serves as a basis for dismissal. 

ARGUMENT 

L WHITMAN HAS NOT DEMONSTRATED THAT IT HAS STANDING TO 

BRING THIS ACTION AGAINST TRAVELERS. 

A. Whitman Does Not Allege That It Has Been Actually Harmed. 

Whitman states that it has paid "more than $9,000,000 in defense costs and single 
occurrence indemnity limits for such claims." Whitman Br. at 13. It does not allege that it has 
paid any more than its contractual limits or that it has been billed by Abex for any more 
payments. Whitman has suffered no injury in fact. See Bellefonte Reins. Co. v. Aetna Cas. & 
Sur. Co., 590 F. Supp. 187, 193 n.9 (S.D.N.Y. 1984) ("[P]laintiffs [reinsurers] have yet to suffer 
any remediable harm, nor is it clear that they ever will. [Cedent] has not demanded that 
[reinsurers] make additional payments beyond those required under plaintiffs' interpretation of 
their reinsurance obligation."). 



' The defined terms used herein are afforded the same meaning as in Travelers Memorandum of Law in 

Support of Its Motion to Dismiss. 
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In an attempt to manufacture an injury where none exists, Whitman alleges that the 

insurers in this action "either want Whitman Insurance to keep paying for the Abex asbestos suits 

or have refused to release Whitman Insurance from any further obligation for such suits, now or 

in the future." Whitman Br. at 17. This statement is remarkable because Whitman has never 

been named in any coverage litigation involving Abex's insurers.^ London did not name it as a 

defendant in the N.Y. Action and Travelers is not seeking contribution from it in the Primary 

Policy D.C. Action. Whitman is not even identified on a coverage chart submitted in the N.Y. 

Action that was prepared by its own counsel. See Supplemental Declaration of Richard Rogers, 

Exhibit A (coverage chart, attached as Exhibit A to Affidavit of Paul A. Zevnik in support of 

PepsiAmericas, Inc.'s Motion to Stay). While Travelers, London, and the other insurers may 

seek to resolve issues with Whitman's cedents, they are not seeking to recover sums directly 

from Whitman. Therefore, Whitman's harm is merely hypothetical and does not give Whitman 

standing to bring this action. See In re Diet Drugs Prods. Liab. Litig., 385 F.3d 386, 397 (3d Cir. 

2004) (affirming district court decision that plaintiffs had no standing to pursue an action for 

future depletion of a trust because the injury was purely speculative at the time). 

B. Whitman Concedes That It Does Not Reinsure Travelers and Does Not 
Provide Coverage in Travelers Coverage Block. 

Whitman concedes that it has no reinsurance relationship with Travelers but argues that it 
nonetheless has standing to sue Travelers because its layer of coverage was sued in Primary 
Policy D.C. Action. Whitman, however, is not a party to that action and Travelers is not seeking 
any relief from Whitman in that action (or anywhere else). 



Whitman's assertion that Travelers seeks to reHtigate Judge Penn's decisions in the N.Y. Action is totally 
inaccurate. In opposing the stay of the N.Y. Action, Travelers stated that "since most of the excess insurers 
were not parties to the D.C. Action they will almost certainly seek to relitigate the prior decisions of the 
Court so that they may be resolved under current New York Law." See Travelers Opposition to 
PepsiAmericas, Inc.'s Motion to Stay at 10 (emphasis supplied) (attached to Chefitz Decl. at Exhibit 7). 
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Travelers has paid more than its equal share of defense costs in the Primary Policy D.C. 
Action^ and, pursuant to this Court's order that all insurers share equally in Abex's defense 
costs, is now seeking contribution from those primary insurers that have not paid their equal 
share."* Whitman asserts only that it reinsures the first $250,000 layer of some or all of these 
primary carriers. 

Travelers claims against those other carriers do not give Whitman standing to bring this 
action.^ If Travelers prevails on its contribution claims. Travelers will recover from National 
Union, Northwestern National, and Continental — not Whitman. Whether Whitman has to 
reimburse those insurers for the amount they pay to Travelers is a dispute between Whitman and 
its reinsureds. Cf. Unigard Sec. Ins. Co. v. North River Ins. Co., 4 F.3d 1049, 1070 (2d Cir. 
1993) (holding, in an action between reinsurer and cedent, that reinsurer was not liable for 
amounts that exceeded the stated liability limit in the certificate of reinsurance); Christiana Gen. 
Ins. Corp. V. Great Am. Ins. Co., 745 F. Supp. 150, 151 (S.D.N. Y. 1990). It is not a dispute 
between Whitman and Travelers and its potential existence does not give Whitman standing to 
proceed directly against Travelers.^ 
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Notably, Whitman repeatedly acknowledges that Travelers is the only Moving Defendant that has 
reimbursed Abex for its asbestos suits. See Whitman Br. at 12 n.6, 17, 30 n.20. Travelers, whose coverage 
to Abex spans only three years, has paid at Abex's request $18 million in indemnity and more than $35 
million in defense costs. Its policies are now exhausted. 

Travelers is seeking contribution from Northwestern National Insurance Company, National Union Fire 
Insurance Company, and Continental Insurance Company. Travelers reserved the right to seek contribution 
from Liberty Mutual Insurance Company, Maryland Casualty Company, and Argonaut Insurance 
Company. 

Although Whitman may have an "interest" in Abex's coverage dispute with its insurers because it may be 
called upon to reimburse Abex or its cedent based on a reinsurance relationship, that "interest" does not 
create an actual controversy between Whitman and Travelers and does not give Whitman standing See, e.g, 
Carlson Holdings, Inc. v. NAFCO Ins. Co., 205 F. Supp. 2d 1069, 1075 (D. Minn. 2001) (holding that the 
fact that a reinsurer may be required to pay for claims did not give insured standing to bring a declaratory 
judgment action directly against reinsurer). 

Whitman claims it seeks declaratory relief and is not suing under a reinsurance contract (Whitman Br. at 
14), but it cannot deny that its interest in this Utigation arises from its status as a reinsurer. See Carlson, 
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11. WHITMAN HAS NOT ESTABLISHED THAT IT IS ADVERSE TO ABEX. 

In its Motion to Dismiss, Travelers argued that Whitman's and Abex's interests were 
aligned and that Abex should be a named plaintiff, not a named defendant, which would destroy 
diversity jurisdiction. Whitman has failed adequately to refute Travelers allegation and has also 
failed to establish that it is adverse to Abex. Whitman's opposition merely asserts that it does 
not want to pay any more money to Abex. That alone, however, does not create adversity. 

Whitman undeniably seeks to ensure that Abex obtains as much insurance coverage as 
possible. If Whitman's purpose in bringing this litigation were to determine its obligations to 
Abex, it would have simply sought a declaration that it had no further obligations to Abex and 
there would have been no need even to name Travelers or the other insurers. However, Whitman 
seeks much more. It seeks to maximize Abex's insurance coverage and minimize Abex's 
obligations. The Complaint requests the following declarations, which are unnecessary to 
resolve Whitman's so-called dispute with Abex, but are extremely beneficial to Abex: 

• "[DJefendant insurers' duty to defend Abex asbestos-related suits and 
claims is joint, several and indivisible." Complaint at f 8(ii). 

• "Abex may select the Policy or Policies and policy year or years to 
which to allocate such defense or indemnity costs or damages for 
excess Policies issued subsequent to January 1, 1971." Id. at f 8(iii). 

• "Abex is not required to pay or reimburse deductibles, self-insured 
retentions or uninsured years for the Abex asbestos-related suits and 
claims as long as the insureds have available insurance that does not 
contain such deductibles or self- insured retentions" Id. at % 8(iv). 

• "Whitman and Abex are not required to pay or reimburse deductibles, 
self- insured retentions or uninsured years for the Abex asbestos-related 
suits as claims as long as they have available insurance that does not 



205 F. Supp. 2d at 1075 (holding that Declaratory Judgment Act did not give reinsurer standing to sue 
insured where rights arose solely through contract). 
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contain such deductibles or self-insured retentions." Id. at \ 87/ 
Given this clear identity of interest, realignment is appropriate under either of the two 
tests cited by Whitman — the "primary purpose" test or the "substantial conflict" test. See 
Whitman Br. at 33. 

Under the "primary purpose" test, U.S. Fid. & Guar. Co. v. Thomas Solvent Co., 955 
F.2d 1085, 1089 (6th Cir. 1992), Whitman argues that its primary purpose in bringing this suit 
"is to absolve Whitman of any further obligation to Abex by obligating the defendant insurers to 
indemnify Abex." Whitman Br. at 34. Yet in its prayer for relief. Whitman first seeks a 
declaration that "the insurer defendants are obligated to pay in full Abex's legal liabilities, costs 
and expenses for the investigation and defense of the Abex asbestos-related suits and claims" and 
also seeks a number of ancillary declarations that benefit Abex. Id. at Prayer for Relief. The 
primary dispute, therefore, is whether the insurer defendants must defend and indemnify Abex, a 
position in which Whitman and Abex are in full alignment. See U.S. Fid. & Guar. Co., 955 F.2d 
at 1089 ("[P]arties [must] be aligned in accordance with the primary dispute in the controversy, 
even where a different, legitimate dispute between the parties supports the original alignment"). 

Under the "substantial conflict test "[rjealignment is proper where there is no actual, 
substantial conflict between the parties that would justify placing them on opposite sides of the 
lawsuit." Am. Motorist Ins. Co. v. Trane Co., 657 F.2d 146, 151 (7th Cir. 1981). Abex should 
be realigned with Whitman under this test because Abex and Whitman agree that the twenty-two 
insurers named in the Complaint should be obligated to fully reimburse Abex for its asbestos 
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Whitman attempts to downplay the significance of its request by stating that the Federal Reporter is "rife" 
with examples of insurers bringing declaratory judgment actions to determine their obligations. Whitman 
Br. at 32. In those cases, the insurer typically seeks a declaration that it does not owe coverage to the 
insured. The N.Y. Action is an example. Here, Whitman is seeking an affirmative declaration that the 
insurers do owe coverage to Abex. 
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claims. Furthermore, Whitman states that the number of occurrence issue "is a very important 

part of the relief Whitman Insurance seek[s]." Whitman Br. at 35. Whitman admitted its 

alignment with Abex on the number of occurrence issue. In its Motion for Partial Summary 

Judgment on the Number-of-Occurrence Issue, Whitman stated: 

[T]he insureds [defined as IC Industries and Abex] (including 
Whitman) and Argonaut, Continental, Northwestern National, and 
National Union have followed this Court's instructions and 
resolved numerous issues including how the post- 1973 per 
occurrence limits are applied to the Abex asbestos-related suits and 
claims. The parties have agreed that all Abex asbestos-related 
suits and claims arise out of one occurrence per policy period. 

Occurrence Br. at 2 (emphasis added). 

In addition, realignment is appropriate because Whitman's counsel has admitted that 
Whitman's interests are aligned with those of Abex. Whitman does not refute PepsiAmericas' 
recent assertion that PepsiAmericas, Whitman and Abex all have a vested stake in what happens 
between the insurers. See Travelers Br. at 6. Following proper realignment, there is no diversity 
jurisdiction and this case must be dismissed. See id at 6-7. 

CONCLUSION 

For the foregoing reasons, and the reasons stated in Travelers memorandum of law in 
support of its motion to dismiss Whitman's complaint. Travelers respectfully requests that this 
Court dismiss this action with prejudice. 
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the foregoing stipulation was served electronically by the Court's electronic filing system upon 
the parties' counsel who have consented to such service. I FURTHER CERTIFY that on the 8th 
day of November, 2005, a true and correct copy of the same was served via first class mail, 
postage prepaid, addressed to all counsel listed below who are not listed on the e-filing receipt as 
having consented to electronic service: 
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